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remises liability and sports 
cases often make it difficult 
for a defense attorney 
to accept the demise of 
assumption of the risk as 

a defense. This is particularly so in 
cases involving inherently dangerous 
activities, such as boxing or football 
(as a participant), or watching sports, 
such as baseball, that are inherently 
dangerous to spectators. 

The Idaho Supreme Court re­
cently revisited the assumption of 
the risk doctrine in Rountree v. Boise 
Baseball, LLC, a case in which the 
plaintiff was hit in the eye by a foul 
ball some 270 feet down the lefl: field 
line. 1 The decision in Rountree illus­
trates the Idaho Supreme Court's 
continued adherence to the rule that 
only express contractual assumption 
of the risk can waive a tort claim in 
Idaho.2 

It also raises some interesting 
practice points for litigating cases 
where a defendant is not protected 
by an express assumption of risk. 

The history of assumption 
of the risk in Idaho 

"In its most basic sense, assump­
tion of the risk means that the plain­
tiff, in advance, has given his express 
consent to relieve the defendant of 
an obligation of conduct toward 
him, and to take his chances of in­
jury from a known risk arising from 
what the defendant is to do or leave 
undone?'3 In Salinas v. Vierstra, the 
Idaho Supreme Court abolished as­
sumption of the risk as a defense in 
Idaho.4 The sole exception to the 
Salinas holding is where a plaintiff, 
"either in writing or orally, expressly 
assumes the risk involved'.'5 Because 

Primary assumption of the risk has been used in many states to bar those 
who participate in, or watch, inherently dangerous sports from 

recovering when they are injured, regardless of whether there is an 
express oral or written consent.12 

express assumption of risk sounds 
in contract and not tort, the Salinas 
Court noted that the "correct ter­
minology" to use should be that of 
"consent" or something of a similar 
nature.6 

The Idaho Supreme Court next 
addressed assumption of the risk in 
Winn v. Frasher.7 There the Court 
commented that Salinas only abol­
ished secondaiy implied assumption 
of the risk and not primary implied 
assumption of the risk.8 Secondary 
implied assumption of the risk "is an 
affirmative defense to an established 
breach of duty and as such is a phase 
of contributory negligence?'9 Pri­
mary implied assumption of the risk 
arises when "the plaintiff impliedly 
assumes those risks that are inherent 
in a particular activitf.>1° To avoid 
conflict with comparative negli­
gence principles, some courts have 
held that primary implied assump­
tion of the risk is "treat[ed] as part of 
the initial duty analysis, rather than 
as an affirmative defense?'11 

Primary assumption of the risk 
has been used in many states to bar 
those who participate in, or watch, 
inherently dangerous sports from 
recovering when they are injured, 
regardless of whether there is an ex­
press oral or written consent.12 Con-

sidering the Winn Court's conclu­
sion that Salinas lefl: primary implied 
assumption of risk undisturbed, 
there is appeal to the argument that 
participation in a sport with obvious 
inherent risks, such as football or 
boxing, should be enough to estab­
lish the consent required by Salinas. 

And, for the right type of specta­
tor sport - such as baseball - it 
also seemed plausible to argue that 
the common knowledge of the dan­
gers posed by thrown or batted balls 
should be enough to support a pri­
mary implied assumption of the risk 
defense. 

The decision in Rountree 

Then came the decision in Roun­
tree, the facts of which seemed to 
support a primary implied assump­
tion defense. The plaintiff had been 
a Boise Hawks season ticket holder 
for 20 some years, he had handled 
thousands of tickets with printed 
waiver language on the back of each 
ticket (which he denied ever read­
ing), had seen foul balls repeatedly 
enter the stands, and also had coach­
ing and playing experience.13 Addi­
tionally, the club read the waiver lan­
guage over the public address system 
before every game. 
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Nevertheless, on appeal the Ida­
ho Supreme Court held that neither 
secondary implied assumption of 
the risk or primary implied assump­
tion of the risk are viable defenses in 
Idaho with respect to spectator sport 
injuries, holding that "[a]llowing as­
sumption of risk as an absolute bar 
is inconsistent with our comparative 
negligence system, whether the risks 
are inherent in an activity, or not?' 14 

The Court reiterated that liability 
under comparative fault is appor­
tioned "based on the actions of the 
parties .. ?'and that"[ w ]hether a par­
ty participated in something inher­
ently dangerous will simply inform 
the comparison, rather than wholly 
preclude it?'15 

litigating assumption 
of the risk after Rountree 

Despite Rountree's rejection of a 
primary implied assumption of risk 
defense, on remand the case dem­
onstrated some of the challenges 
plaintiffs face in these types of cases. 
While the primary implied assump­
tion of risk defense cannot appear on 
a special verdict form, the reality is 
the defense is alive and well in spirit. 
For example, because the plaintiff 
had not signed an express waiver, he 
attempted to exclude any mention 
of the language on the back of his 
tickets, which stated "THE HOLD­
ER ASSUMES ALL RISK AND 
DANGERS INCIDENTAL TO THE 
GAME OF BASEBALL ... ?'16 His 
argument was, if Idaho has rejected 
the assumption of the risk doctrine, 
the assumption of risk language was 
not effective, and the jury should not 
be allowed to consider it. 

The district court disagreed, find­
ing that the language was in effect 
a "super warning" that should have 
made the plaintiff more vigilant than 
he normally would have been, as he 
was told that any injuries would be 
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his responsibility.17 And, despite the 
plaintiff's testimony that he never 
read the disclaimer language on the 
tickets, the court concluded that 
whether the plaintiff actually read 
the tickets was a credibility determi­
nation for the jury to decide. 

The district court's ruling makes 
sense in light of what Rountree ulti­
mately instructs, which is that the 
inherently dangerous nature of an 
activity will "simply inform the 
comparison" of fault, rather than 
"wholly preclude it?'18 Arguably, any 
evidence that has any bearing on the 
plaintiff's knowledge of the inher­
ently dangerous nature of a sport is 
relevant to a comparative fault anal­
ysis. This would seem to include 
any type of warning or assumption 
of risk language communicated to 
a plaintiff, even in the absence of a 
signed waiver. 

Get a signed waiver if you can 

A "best practice" is to get a signed 
waiver. This is probably the only 
way to achieve the potential for a 
summary judgment in these types of 
cases. While this may present chal­
lenges in the sporting event context 
(for example, having general admis­
sion patrons sign waivers may be 
logistically imposs.ible or too time 
consuming), electronic signatures or 
check boxes during electronic pay­
ment might suffice. And, certainly, 
season ticket holders could be re­
quested to sign a waiver upon pur­
chase of their tickets. 

However, even in the absence of 
an express written waiver, it is proba­
bly fair to say that assumption of the 
risk, though no longer an accepted 
defense in Idaho, still exerts a strong 
influence on how courts and juries 
consider cases involving inherently 
dangerous activities. 
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